IN THE COURT OF COMMON PLEASOF THE STATE OF DELAWARE
IN AND FOR NEW CASTLE COUNTY

JEFFREY OSTER, )
Plaintiff, )
)
V. ) C.A. No. CPU4-10-007786
)
THOMASM.CLEMOW, IlI, )
Defendant. )
Submitted: July 25, 2011
Decided:  August 8, 2011
DECISION AFTER TRIAL
ROCANELLI, J.

Plaintiff Jeffrey Oster ("Plaintiff") brings thisction for breach of
contract against Defendant Thomas A. Clemow, IDgfendant”). Trial
took place on July 25, 2011. The parties werergglfesented. Following
the receipt of evidence and sworn testimony, therCaeserved decision.
This is the Court’s decision after trial in favdr@efendant.

FACTS

The Court concludes that the record supports thewmg findings of
fact:

1. Plaintiff and Defendant entered into a contract Réatintiff to
purchase a residential property from Defendant.

2. Defendant offered to replace an exterior door bseathe
original had a “dog-door.”

3. Plaintiff accepted the offer for the exterior déobe replaced.



4, Defendant replaced the exterior door. Defendamth@ased a
standard-sized door at Home Depot; removed a comep
from the bottom before cutting the door; and ta bottom of
the door with a circular saw so that the door wofit the
framed opening. Defendant added weather strippinghe
bottom of the door. Defendant installed the neteror door.

5. Defendant reinforced the original framed openingh& house
to accommodate the new exterior door.

6. Plaintiff inspected the door prior to closing.

7. At closing, Plaintiff requested that the screen rddme
reinstalled. Defendant had removed the screernr @dwen
Defendant installed the new exterior door. Defarichgreed to
reinstall the screen door. An escrow agreemerst signed at
closing.

8. Defendant reinstalled the screen door. Defendsed a
circular saw to adjust the height of the stormrdoo

9. Plaintiff was present when Defendant reinstallexigbreen
door.

10. When Defendant was reinstalling the screen dooajngff
mentioned to Defendant that weather-stripping lo@ mewly
installed exterior door was coming loose. Defenddfered to
remove the door and reinstall weather strippin@laintiff
declined. Instead, Defendant gave Plaintiff addal weather
stripping to be installed by Plaintiff.

11. In March 2008, Plaintiff contacted Defendant to $dgintiff
was not happy with the exterior door and the stokor.

DISCUSSION
This Court must decide two issues. First, ther€owst determine

whether Defendant is liable for breach of contrackecond, assuming



arguendo such liability is found, the question becomes \Wwkeddamages are
due and owing.The Court, as the trier of fact, must weigh thedewce as
presented and make credibility determinatibrRlaintiff bears the burden to
prove his claims by a preponderance of the evidefite side on which the
greater weight of the evidence is found is the sam® which the
preponderance of the evidence exfsts.

To state a claim for breach of contract, Plaintifiist establish three
elements by a preponderance of the evidence., Plahtiff must prove that
a contract existed. Second, Plaintiff must essalihat Defendant breached
an obligation imposed by the contract. FinallyaiRtiff must show that he
incurred damages as a result of the bréathus, the first question before
this Court is whether Plaintiff established thapatract existed.

The parties do not dispute that a valid contragsted. Plaintiff
purchased a home from Defendant. In connectioh thie real estate sale,

the parties agreed that Defendant would replaceeterior kitchen door

! Richardson v. A & A Air Services, Inc., Graves, J., 2007 WL 2473284, *5
(Del. Super.)see also Delaware Superior Court Pattern Jury Instruction §
23.9 "Credibility of Witnesses -- Weighing Confliog Testimony."

? Reynolds v. Reynolds, 237 A.2d 708, 711 (Del. 1967).

3 VLIW Technology, LLC v. Hewlett-Packard, Co., 840 A.2d 606, 612 (Del.
2003).



and reinstall the screen door. Therefore, thetexe® of a contract was
established.

On the other hand, there is a dispute as to thenseelement --
whether Defendant breached any duty or obligatigmosed by the contract.
Plaintiff made two claims at trial. First, thaketlexterior door should have
been solid steel. Second, that the exterior amdescdoors were not
installed in a “good and workmanlike manner.” Bhseon the record
evidence, the Court finds that Plaintiff did notaddish breach of contract by
a preponderance of evidence. Absent the essesitahent of breach,
Plaintiff cannot prevail.

With respect to Plaintiff's claim that that the estor door installed by
Defendant should have been solid steel, the Coas fthat the parties did
not agree that a solid steel door would be ingdall®laintiff points to the
land sale contract (Plaintiff's Exhibit B) and alsagies upon his own sworn
testimony. Defendant testified that the galvaniztdel door that he
installed met his obligations under the contracthe Court rejects the
credibility of Plaintiff regarding his claim thatsalid steel door should have

been installed. The Court accepts the testimonghe@fDefendant as more



credible! The Court finds that the galvanized steel dowtalted by
Defendant is consistent with the parties’ intendidar a replacement door
(Exhibit C.) The Court will not make a better agmeent for Plaintiff than he
made for himself.

Regarding Plaintiff's claim that the exterior doand screen door
were not installed in a “good and workmanlike mahiee Court finds that
Plaintiff failed to establish this claim because did not offer an expert
witness to testify that the doors installed by Defent did not meet
construction industry standards. Plaintiff did roentify an expert witness
in advance of the trial. Plaintiff did not offenyaexpert testimony at trial.

At 7:00 p.m. on Friday, July 22, 2011, Plaintiffoved for a
continuance on the grounds that he had not beental#ffect service on a
“material” withess. On the morning of trial, Plafhamended his motion to
state that the witness had been served but wasxpetcted to appear. The
Court denied Plaintiff's eleventh hour requestdarontinuance as untimely.

Although Plaintiff claimed this witness would haveen offered as an expert

*In a non-jury trial, the Judge, acting as the & of fact, determines the
credibility of witnesses and resolves conflictiegtimony. Jamison v. Sate,
1995 WL 716806 at *2 (Del. Super.) (Barron, J.)ssAssing the credibility
of witnesses is a matter of judicial discretiong dnis Court does not abuse
that discretion by choosing to give greater weighthe testimony of one
party over the opposing partfRomain v. State Farm Mut. Auto Ins. Co.,
1999 WL 1427801 at *2-3 (Del. Super.).



witness, the proffer made by Plaintiff related otdytestimony on damages,
and did not address the central issue of whetleedtiors had been installed
in a “good and workmanlike” manner. Regardlesssach testimony was
even offered because the witness did not appear.

The Court concludes that expert testimony was reduio establish
breach of the contract under the circumstancesepted in this case.
Delaware Rule of Evidence 701 provides, in releyaant:

testimony of a withess who possesses expertiseantain area

IS notipso facto expert testimony. . . . [A] distinction is drawn

between testimony based upon one’s personal kngeletithe

facts of the case, and testimony by a witness, i® been

properly qualified as an expert, in the form of ‘apinion or

otherwise’ concerning a subject area relevant eodhase. In

short, a witness may testify as to his or her owpeeence,

knowledge and observation about thets of the case without

giving ‘expert testimony’ as defined in the ruldswidence’

Delaware Rule of Evidence 702 states that “[i]festific, technical or the
specialized knowledge will assist the trier of faxunderstand the evidence
or to determine a fact in issue, a witness qualifees an expert by
knowledge, skill, experience, training or educatmway testify thereto in the
form of an opinion or otherwise.”

To determine whether a contractor's work is peredmin a

workmanlike manner, the standard is whether thaypéatisplayed the

> Duphily v. Delaware Elec. Coop., Inc., 662 A.2d 821, 835 (Del. 1995)
(citations omitted).



degree of skill or knowledge normally possessedntgmbers of their
profession or trade in good standing in similar oamities” in performing
the work® A “good faith attempt to perform a contract, eviénthe
attempted performance does not meet the contraceglirement, is
considered complete if the substantial purpose lné tontract is
accomplished? If the work is done such that a reasonable pensurid be
satisfied by it, the work is considered completedai satisfactory manner
despite the owner’s dissatisfaction.

Defendant is not a member of a profession or tthdeinstalls doors.
Therefore, Defendant cannot be held to the heigltkemworkmanlike
standard that would apply to a professional in twmstruction field.
Furthermore, since no expert testimony was predeaitdrial, Plaintiff did
not even establish the standard by which “goodvemidkmanlike” should be
applied under the circumstances presented in #ss.c

This Court’s finding is consistent with the Superioourt’s recent
decision inSmall v. Super Fresh Food Markets, Inc., in which the Court

addressed when expert testimony is required tobksttathe applicable

® Gibbons v. Whalen, 2009 WL 3014325, at *2 (Del. Com. Pl.) (Beaurefyar
J.) (citingShipman v. Hudson, 1993 WL 54469 *3 (Del. Super)).

’1d. (citing Nelson v. W. Hull & Family Home Improvements, 2007 WL
1207173, at *3 (Del. Com. Pl.)).

®1d. (citing Shipman, 1993 WL 54469 at *3).



standard of care. In Super Fresh, the plaintiff slipped in a puddle of water
on the floor of the supermarket. The Court helat tihe plaintiff was not

required to present expert testimony on the whetinenot the puddle of

water created a dangerous condition which breathedyrocer’'s duty of

care. The Court ruled that puddles of water orflta are within common

experience and also found that a grocer does ra#rgon special training in

this regard. Therefore, according $oper Fresh, the plaintiff was not

required to present expert testimony on whetheuddle of water on the

floor created a dangerous condition.

In the case before the Court, Plaintiff maintainleat Defendant did
not install the exterior door and reinstall theeser door in a good and
workmanlike manner. With respect to the exterioorl Plaintiff claimed
that Defendant should not have cut the bottom efdhor because doing so
interfered with how the door functioned and alseated a condition which
led to deterioration and rust. With respect to fueeen door, Plaintiff
claimed that Defendant improperly installed the rdethout a frame which
resulted in the door not closing properly. The €dnds that the quality of
the installation of the doors is outside the scopeommon experience and

requires specialized training and knowledge in fieéd of construction.

® Small v. Super Fresh Food Mkts., Inc., 2010 WL 530071, at *3 (Del.
Super.) (Cooch, J.).



Accordingly, an expert withess was required to ldisth what constitutes a
proper door installation under the circumstancetisfcase.

Because the Court concludes that Plaintiff failedneet his burden to
show that Defendant breached any contractual dimigathe Court need not
reach the third prong of the analysis as to whett®nages are due and
owing.

CONCLUSION

Plaintiff did not present expert witness testimamyder Delaware
Rule of Evidence 702. Because no competent eveleras presented on
whether Defendant failed to install the doors igad and workmanlike
manner, Plaintiff failed to establish that Defendareached any contractual
obligation owed to Plaintiff. Accordingly, Plaintiff’'s claim for breach of
contractmust fail.

Therefore, JUDGMENT IS HEREBY ENTERED ON BEHALF
OF DEFENDANT AND AGAINST PLAINTIFF.

IT 1SSO ORDERED.

Andrea L. Rocanelli

The Honorable Andrea L. Rocanelli
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